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CHAPTER SIXTEEN
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INTRODUCTION

The adversary system® remains the heartbeat of our judicial process.
Quite unlike the continental inquisitorial system?, which gives pre-eminence
to active invalvement of judges in the triat process, the adversary system
ensures that judges play the role of unbiased umpires. And like referees at
boxing contests judges, under the adversary system, not ohly see that the
rules are kept, they also count the points scored by each party to the contest
and at the end of the day, decide who the winner of the contest js®. Orality of
proceadings (civil and criminal alike} and the use of witnesses in proef or
disproof of cases, are the key features of the adversary system. As rightly
observed, “the most common vehicle for proof is the evidence of withesses™ .

However, the evidence of a witness will only be admissible if that withess
is competent to testify. The rules regulating the competency of witnesses, as
well as circumstances under which such competent witnesses will be
compelled to testify are inquired into in this chapter.

A preliminary point worthy of note is that many potential witnesses shun
court proceedings because the system fails to protect them against intimidating
and incriminating questions during cross-examinations. Potentiai withesses
are therefore not easily forthcoming unless they are subpoenaed. It suffices
to state, that the court as well as the parties, are deprived of the testimonies
of most witnesses. A writer presents the plight of withesses under the
adversary system thus:

“A'witness in a court of faw has no protection. He comes fhere
unfed without hope of guerdon, to give such assistance to the
state in repressing crime and assisting justice as his knowledge

of the adversary trial process see Sir Amos Maurice A Day in Court af Home and

4 ta the effect. “It is generally accepted that there
4 warld. The accusatorial {alias adversarial} and
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in a particular case may enable him to afford, and jusfice, in
arder to aseerain whellier his testimony be tie, subjects him
o torture. One would naturally imagine that an undisturhed
thread of clear evidence wiould be best oblained from a man
whose mind was not harassed but thig is not the fact fotum a
witness {o guod gccownt be must be badgersd this veay and
that until fie iz nearly mad, he must be made a laughing stock
for the court, His very fruthe must be fumed info falsehood s0
that e may be falsely shamed... He must ba mads fo feef tha!
he has no frend near him.  That the world iz all against hirn.
He must be confounded il he forgets his rgit hand from the
faft, 4l his mind be furned info chaos and his heart imto water
and ther et him give his evidence.... Mo membearof the humane
saciety inferferas {o protect the wratch” 3

A person can only testify if he is not an incompetent witness. Putin other
words, oniy a competent witnass can testify in court and judizial precesdings.

COMPETENGE AND COMPELLABILITY

if is trite, that the English Commeen Law® rules of evidence as at 1943
farm the basis of Nigerian Evidence Act” . Since 1945 when the Act became
cperational, it has not undergong any major reform.  Interestingly, some of
the rules, which form the bagsis of our evidence Act, have e'ther been reviewed
or totally discardad in England.

it is of historical interast that the rule cn competence of witnesses, was in
the 18% century, negatively stated in England. Exclusion of mast potential
witnesses was then the order of the day  Pariss, their spouses, persans
with financial interests in the outcome of praceedings. accused persons and
persons with past crminal convictions. woere generally prevented from
fastifyving in court procesdings. The unreliable status of convicis, ard the
nesd ta avaid templing parties to commit perjury whiie testifying. accounted
Tor the general exclusion of testimonizs of these puiential witresses. By the
19" pentury. there was a changs. A uriversal rule on compatence of all

S Anthony - roiops v These Clgrs noled 10T he Evipsnze of Shifdren of Siikdreee, e Ceve and
Feopchonegy Qoo Citp 3.
bzsed nainy on SrStophor’s Codiflcation: of English ealos of gvizonoe as st
Thg o ron Legw, The Luidenca Ant Ans te - izmoretanan of Sechon be';
17 CasAys 1 B o e S0Ey LAl Gmgtaly Ed19EYFeou iy of Law, Lniveoaty of Lage:s
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persons ic testity as wilnesses had emergead. [nabiiily to testrfy corsanuently
becama an exception rather than the rule.
Wiles J. sucoinctly sialed the universal rue thus:

"Every person in the Unifed Kingdom excepi the soversign ma ¥
be called upon and iz bound to give evidence to the best of fiis
kncwledge upon any question of fact malerial and relevant to
31 issUe in any of the Guaens cowtunless e can show sorme
axTepHons in his fgvour? !

The above judicial pronouncament, finos written expresainn in Section
155{1) o” the Nigerian Evidence Act. |- provides:

Al persons shall be compefant to testily, unisss fhe court
considors that they are prevented frem indersianding questions
pui to ifem or from giving ralfonal answers to firogs guestions
oy reason of fender vears, exfreme ofd age, disease whether
of bady or mind or any other cause of the same kind.”

By virtue of the abave provision all persons are competent to testify unlass
they fall within the srope of the specitc exceptions. it iows from the above,
that a competent witness is a person who can lawfully be caled o give
avidence. He is fit, proper ard qualified to give evidence. He is ~either
exempted by the provisions of the Act nor deprived of his casacity to ieslity
as awitness. A compellakle witness is a pessonwho can be lavtully compelisd
by the coutt te testify. Unbike a competen: witnzss, whe can elect 1o lestify or
ncttotostlly, & compefisble witness has no opticn on whather ta attend cour
whan summoned. He must attend, A person must &o vompetent before
being compellable. Howsaver, not all comrpetent withesses are compellabie,

Afundamentai distinctor, exists betwsen compaterce. compe:lability on
ane hand and prviiede onthe ctier hand. ncavostence and compellanility
the foous is on whather a sorson Pay testify of can be sempelled to testify as
a witngss, Witk orvilege, the iszus of gorcerr is whethar e witn=ss can
refuse 1 answer paclicuiar cuestions or decline fo tonder a particitar
dociment. In other wards, what type of evidence muost ha give arwithbicl# is
e facus vrder crivicegs, A compellable wiress, s consaquertly nol at
loerty to reftise 0 atend court or judinial proceadings merely bocause, the
evidence he is expectad to give is privilegeo. He must atiend the mracoodings

s rer S Benis for
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and claim his privilege there. Itis only when court or judicial tribunal uphoids
the privilege that his presence in court may be excused or he may be allowed
not to give particular evidence or not to tender a document. An atiempt is
made below to examine the evidence of children, old persons, accused
persons, accomplices, spouses, parties and victims in order to tllustrate the
application of the various rules on competence and compellability.

The various issues examined below are not examined in any order of
importance. Conseguently where issues are common to criminal and civil
cases, they are examined as such, Some issues are however specifically
examined against the backdrop of their civil and criminal nature,

CHILDREN, OLD PERSONS AND PERSONS SUFFERING FROM DISEASE
OF BODY OR MIND OR OTHER AFFLICTIONS

A rebuttable presumption of competence exists in favour of all witnesses.
in other words, every person is presumed competent to testify unless and
until the contrary is established. This is in view of Section 158(1) of the
Evidence Act. It provides:

“Alf persons shall be competent fo testify, unless the court
considers that they are prevented from understanding questions
put to them or from giving rational answers to those questions
by reason of tender years, extreme old age, disease whether
of body or mind or any other cause of the same kind."

Apart from the evidence of children which has attracted judicial attenfion,
there is virtually no Judicial authority on the competence of old persons, and
persons suffering from diseases of body or mind or other affliction. However,
in view of the fact that these ciasses of witnesses are all caught in the web of
the exceptions to section 155(1) of the Act, it has been rightly submitted that
‘the same method of test used in the case of a child would be used in the
case of an old person. Similarly, a person suffering from disease whether of
Hody or mind is a competent witness uniess the court considers that he is
orevented from giving national answers to those questions by virtue of the
said disease®”.

We shall return to the preliminary tests, necessary to determine the
competence of a child shortly. But a question of immediate importance, is
who is a child? Curiously, the Evidence Act does not define a child. This
has generated controversies on the status of a child. The question is which

®  Aguda, Law and Practice Relaling to Evidence in Nigeria (1980) London; Sweet & Maxwel
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of the conflicting tests do we apply”? Do we adopt the age of majority from
the point of view of contractual capacity? or the age of franchise (18 years)?
or puberty as is the case. under native law and custom? Or that specified in
the Criminal Procedure Act? Simply put, at what age does a withess remain
of ceases to be a child? The Criminal Procedure Act, for example, regards
any person below the age of 14 years as a child'. The case of Qkoye v The
State™ supports the proposition, that a boy or girl of 13 years is a child. The
decision in State v Njokwu Obia™? supports the view, that a withess aged 15
years is not a child. From the decisfon of the Supreme Courtin Okon v The
State™ it is evident that the judicial approach is to regard any person below
the age of 14 years as a child. Nnaemeka-Agu J.5.C. (as he then was)
reasoned thus:

“_.in the ahsence of any general provision in either the Law
{Miscellaneous Provisions) Act Cap 89 of 1958, and the
interpretation Act of 1964 or any definition of the evidence Act
{Cap 62) itseff, | believe on the princinles that | have discussed
f should adopt and apply the definition in section 2 {1} of the
criminal procedure Act. An Act designed fo make provision for
the procedure to be affowed in criminal cases under the Act,
"child” means anyone who has not aftained the age of fourfeen
years™.”

Subsequent decisions also endorse the above position that a person below
the age of 14 years is a child".

it has however been argued, that competency of a child is not so much of
a matter of age as of understanding. The test is more of the understanding
of the chiid than on his age."®* To determine the competence of a child, the
court is expected to perform two basic tesis. It is trite that a child, who is
prevented from understanding questions put to him or from giving rational
answers to those questions, by reason of tender years, is not a competent
witness!”. The court, is by virfue of sections 155, 180, and 183 of the Evidence

T Cap 80 Laws of the Federation 1980 Edition, Section 2(1)

" {1972) 1 Al NLR p. 500

2 %ol 4 EC5 LR p. 67

= {1888) 1 N.5.C.C.p. 157

*  Qkon v The State (1988} 1 NW.LR. (Pt 651 p. 172

'S Onvegbu v The State (1995) 4 NW.LL.R, {Pt. 38911 p.510; Oguns v The Siate (1994) 1 NAW.L.R.
{Pt. 322} p. 10; Mbele v The State (1680} 4. N W.L.RE. (Pt. 145) p. 484

% Nwadialo Modern Nigerdan Law of Evidence (19581} Ethiope Publishing Corp. p. 204

T Aguda, Law and Practice Relating to Evidence in Migena op. cit. at , 288
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Act, axpected io-investigate, whether the child is possessed of sufficiernt
intelligence to be able to understand guestions put to nim or answer such
questions rationally. That is to say does he understand the duty of speaking
the truth and the naiure of oath taking?

Whether a child will testify at all, or under oath o+ give unswarn testimony,
will depend on the result of the above tests. Judicial guidance exists in the
decisions of the court of Appeal and the Supreme Ceourt on the obligations of
a trial Judge when faced with a child wilness.

According to Muktar J.C.A In Ogunsi v State'

"Before o chid of fender vears evidence is taken the Judge
must ask certain questions like her age or whether she
understands the questions puttoe her. If the judge s
safisfied that she understands the questicns put to her then he
proceeds to enquire from her on whether she undgrsiands the
essence or implicafion of oath faking. If she understands she
will ba swom and her evidence will he taken on oath. If she
does not then she gives an unsworn testimony... If the judge is
saiisfied with the child's answer that sho guite understands the
reason why she iz in cowrt and is infteligent enough to ansyer
guestions put fo her intefligenily and rationally then she becorres
a competent witness and her evidence is admissibie and could
be reffed upon’.

In Mhefa v The Stale'? Nnaemeka Agu J.8 G (as he then was) resyving on
his previcus pronguncements in Okon v The Siate??

It is my wiew fhal once a withess is g chitd by e combined
affact of section154 and 182(1} and (2) of the evidence Act the
first duty of the cowrdt is to determine first of all whelther the child
is sufficientiv infefligent fo understand the questions he may be
asked iy the course of s festimony and to be abe fo answer
rationally. This is tesfed by ths court pulting to hinr preliminary
questions which may have nothing ta do with the inafter before
the court, If as a rasufi of these preliminary qguestions the court
somes fa the conclusion that the child is unable fo understand
tha questions or answer them intelligently then the child is not

®flo0ds 4 NMWLR (FL 327) At p.590
e 1T NOLR {PL 145) p. 484 2 504- 505
E 1838 1 NWEL HLPLeD E 172
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& compsternt witness within the meaning of sectionr 154(1). But
if the child passes this preliminary fesf, then the court myst
proceed to the next test as to whether in fthe opinion of the
court, the ehitd is abie to undersiand the nafure and fmplications
of an path. [If affer passing the first test he fails the second,
fhen being a compefent witness he will give evidence which is
admissible under section 182{2) though not on oath. If, on the
other hand. he passes the second fest so thet, i the
apinion  of the court he undersiands the nature of the path, ha
wilf give evidence an aath, His evidence thus given will ba
admissible and be edmiffed. f{is thus cfear that a Judge faced
with the testimony of a chitd vwitness has two vital invesfigations
fo make namely:

(1) ishe or she possesssed of sufficient intelligence to jusfify
the retention of hissher evidence fhat is: does he or she
understand te dufy oF speaking the trufh?

() Does he undersfand the nature of an oath 2t is only after
e above questions have been answered that an oath
can be lawfully edministered o the child”

it suffices to state also, that where the child gives evidence on cath, tha
evidence is trieated o3 that of an adull and except the fact in issue expressly
requires corroborative evidence, the general rule is that corroboration is not
reguired as a mafter of law with respect ta the evidence of such a child,
However where lhe avidence given by the child iz not under oath, such
evidence requires carmobaration as a mafter of law.

The appication of the ahove prel'minary t2sts has gererated divergent
views. It used to he thought that the perfermance of thase tests, in apen
court before the reception of tho evidence of the child are sacred and
immutable conditions precedent to the admissitility of the evidence of the
child .

In Omosivivie v C.0.P2 the evidence of a seven-year-old girl was used
w0 convict the accussd.  She had been allowed to give evidence on aath
without the preliminary tests being carried out.  Cn appsal against his
conviction by the magistrate court, Kester J. (of blessed memary) allowed
the appeal. He reasonead thus:

A @EE MR, . 209 8 217

agh
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“Thare was nothing o0 record to show that an investigation
was [Irst made fn court o justify aamifting the child’s evidence
Gn record oath. Thus is a serous amission. The fact that in his
Judgement the ieamed magistrate said that afer fizanng the
evidence of the child in the witness bax Ao came fn he
coneltision that shie was mentaily capable of understanding and
giving an inteligent account of the case o his satisfaction can
not justiy the condiffon precedent nor core the frregulanty”

The cases of Okoye v The Stafe?? and Cioyeamo v Tha State?’ are
autnorities, which suppart the propositicn that a trial court s not bound under
section 163(1} lo hold and record preliminary inquiry on the competance of a
shild o give evidence an vath before he is aillowed io take cath, if the court is
of the opinion that the child is capable of understanding the naturs of an
oath.

These coses operate on the assumption, that a chid understands the
nature of an cath unless the contrary is proved or obiection iaken to the
svidence of the child. Anpreciation of religious conseguence of tying under
aath is evidently the underlying basis for allowing a child 1o testify under
cath. But why the distinction between a child who knows the implication of
an path and the chiicd wha does rot” Our corsiitution?“ fails to recognise any
religion as state religion. The lack of religious belisf carmot therefore depitva
a child of his Nigerian Nationaity. Oath is evidentiy a test of religicus belief
ofachild.  Accordingty, the evidence of a chiid who has refigicus instructions
shouid not be superior to that of ancther child who lacks religious instructions.
pravided the latier can give an aceurais gocount of the facts in ssue. [t is
consegquently suggested, hat provided a child understands the duty of
speakiing the iuth and iz able to answer queslions rationially, he should (like
an adull} testiy under oath. 115 by so doing that full advantage can be taken
of evidence of children. Ag rightly obsened:

“..& chitd of fenider yeurs Iv In the same position as an adull
witness when the defermination /s being mads, whether the
child withess Lndarstanas the naiure of a0 ooth. A child can
furtiish an accurste acoount of am svert as adults and chiidran,
as d class of vilnesses are no less hunest than adulls and
there is rio avidence that chidren are more prons thon aduits
fo have talsy aifogafions, '

(1277 8L NLR P2 ¢

EOMTAVE MR LT, EY. Ene o
=t

o Factinn 10, 1998 Sonshliticn o

Forry The Slste 1GER ) RSCD 087
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There is no reiationship bdtween age and honesty, The
festimony af a zhid is as lrustworthy as the evidence fuimishen
by an adult witnass™ =

A related izsue 15 the nsed to minimise peychological harm to chiidren
who testify as witnesses, Owr law leaves our children whoe tesiify in court
Unprotected psychologically. I some junisdistions, straiegies have bean
adopted ta minimise the elfect of fright and distress on children whoe tasiity in
ocuris especially in eriminal casas. In England, the Department Gornmittes
oh Offences against Chiren and Young persons in England had cause tc
phserve. :

“We have had many cazes brought fo our notics in which a
child oryoutg person Has becn overcomn with distress or fight
i giang evidence atifie tnal or has brofen dowrn areven fainted
The result of this distras s has somelimas been that no avidence
could he chtained and ific case has consequently heegn losi or
hag had fo be withdrawn, Adulls may for may not) ses the
need for thoir evidence to be tegted, chifdren definifely wiff not.
it may confuse and distress 1o be culfsd a fiarks "

Against tne backdrop of the nead to protect children who testify in court
and judicial proceadings. ir some jurisdiction the courts, have in the exercise
of their infmerent powers, shisldad such children from the accused person
when the former testify agains! the latter. The use of television scraens, live
video links, close circuit televisinng, are examples of strategies adoptad in
same of théss jurisdictiors for the protection of these children.

In England for sexample, a borme mifice circulart™ encourages the use of
screens in cases of raps and terrorist. When the child gives his evidenge,
the accused is not braught into cantact with *he withess but watches the
testimony of the victim on the screen. The use of television ink which enablag
the ¢hild 1o give svidence from a room adioining the courreom has alsa
been judicially aporovsd®™, _

The uze of close clreuittolevision snsures that the ohild withess is televised
when giving his evidence from a sararate room. The child's imags and voice
n 'V‘T-‘s;;h-:p papsrs on fue Aol of tha Evidancs Ao {1888 Naoeian T aw Sstorm Cor oission

o, 170 ~171
T e Samird, Faragran S8
oime Office Cnoahar (51 390
Wy Z {180 §1 Cim. Aup R, 128
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ars transmitted to a series of television monitors inthe courtroom. The child
& seen and heard giving his evidence. [his is like 3 iife performance but
physical contact between the child and the accused is avoidad.

The court has aiso approved the physical remaval of the accused from
the presence of the witness during the latter's testimony. |n this case?s the
accused was araigned for cruelty ta chilcren. His 11-y=ar-old daughter
testiffed as a witness, During the testimany, the accused was evacuatad
from the dock and made o sit on the stairs leading to the dock. The accused
was therefore out of sight ut definitely not oat of nearing. He was convicted.
He appealed against the conviction and argued thal his being out of sight
opsrated untairly against him during tnial. The criminal court of appeal rejected
Fis contention. As the court puts it "if the judge considers that the presence
of the prisansr will intimidate a witness there iz nothing o prevent him from
securing the ends of justice by removing the former from the presence of the
latter ™

Itis suggested that our courts in exerciss of their inherent powers. should
offer similar protection to chidren whe testify as witnesses. Presently the
non pratection of these children. who break down out of fright on sighting the
accused in the dock, result in the acquitta: of many guilty accused persans.

EVIDENCE OF SFQUSES

The nature of the marriage betwesan the accussd and a withess as well
as the offence charged, are vital factors in the determination of the competence
or otherwise of a spouse to testily in court or judicial proceedings.

Generally, the spouse of an accused is only competent to testify on the
application of the accused person®®. The spouse snvisaged under the Act is
the spouse of a moncgamous marrage. Unoer Section 2(1) of the Act,
Husband or wife is synonymous with spouses of monogamous marriages.
Conseguently, spouses of non-monogamous marriages are competent and
compeilable witnesses witnout the applicat.on of the accused perscans.
Criticising the evidant disarimination against spouses of non monogamous
mamiages, Aguda deseribes H as "a relic of old coioniai days whan the so
called "Christian’ marriage was regarded as sugerior 1o the indigenous
customary and Mosiem marriages of Nigerians which relic should have
disappeares with the colonial era™ .

It is hawever gratifying, that judizia: decisions, have tried as far as they
¥R Bioralie (73910 82 Crir, App Eo128
¥ mgcton 151 {2 BEvicence Act
Ubaw and Pectico refaling ta Cvidenca o Mgeca Cp Dil po218
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can, to blur the distinction between spouses of monogamous ang non-
monogamous marriages. A rebuttable presumption of monogamy exists in
favour of every marriage thersby making the spouse of the accused to be
pre-facie incompetent to testify except on the application of the accused.
The burden oftherefore oroving the non-existence of a menogamous marriage
iz on the prasecution. Unless the burden is discharged. the spouse remains
an incompetent witness except on the application of the accused. Whers
the spouse witness is sworn on Hely Bilie he or she, will b2 regarded as a
spouse of a monogamous marriage. * However, the mers fact, that the witness
is sworn an the Koran, has been held insufficien{ {o rebut the presumption of
a monagamols marriage between that witness and the ascused*

There must therefore be clear, positive and unequivocal evidence of a
non-monogamous marrage beiween the accused and the witness for the
presumption of monogamy to e displaced. However, where the offence
committed ts within the scope of Section 161 of the Evidencs Act the spouse
is a competent and compellable withess regardless of the absence of consent
of the accused.

According to Section161 “when a persan is charged:

{a) witk an offence under any of the enactments contained [n Section
217, 218, 125, 221, 222, 223, 224. 225, 228, 231, 300, 301, 340,
344, 387, to 362, 370 and 371 of the Criminal Coda. )

{t} Subject to the provisions of Section 36 of tha Criminal Code with an

oHence againet the propery of his or her wife or hushand or

(e} Inflicting viclence an his wife or husband, tha wife or husband of the
parsons charged shall be a competent and compellable witness for
the prosecution or defance without the consent of the persan
charged”.

The above are the exseptions 12 the general ruke on the incompetence of
spouses of accused persons. Offences icentified as falling withir the scope
of these exceptians are indecent practicas betweaen males defilement of a
gitl under 13 vears. housenholder parmitting defiliement of young gQirls in his
premises, defilement of a girl between 13 and 16 years, and idiots, indacent
lreatment of girls under 16 years, procuration, procuring of defilement of
wornen by threat, fraud ar administering drugs, abeuction of & gitt under 15
years, with intent to have carnal knowledgs, uniawful detent.on with intent to

= gy gt Ancthor v The Mng {880 1B WA C A B30
B oy v Tro Slata (BTN D 12 223

Jjgs
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defite in a broibel indecent acts, failure to provide necessaries by a person
far those under him, endangering life or fealth of apprentices or s'eniants
akandoning or exposing children. assaulis on females. abduction slave:
dealing, bigamy, child stealing™-, '

The rabionaie for the seleclion of the above offences as exceptions to the
gener’al rule on incaompetence of spouses is oifficu’ to discern, 1t has been
rightly obiserved’. . thare s little in the list ol offences under Section 160 (nfow
161} to justify special treatment accardec them . Why shouid a wife be
compelicd o revea! har husband's abnormal sexual productivities and nat
be opsn to being forced to spsak when her husband cammits murder or
lteascn?* 8"

It i5 suomittad, that the competence and compelabitity of spouses of
persens accused of offences. should be a question of policy involving the
balancing <f individual and socistal interests.  Promotion of matrimanial
hantnon\,r and corfidence, preservation of sanctity of marriage and tha
aug]dan-:e of domestic broeds are e traditional reasons for the general nyla
on incompetency of spouses tu lestify, as witnesses except on the application
c_:fthe accused person.  On the other hand, thers is the overriding inteiest of
tme society in ensuning justice througk the establishmert of truth. There is
therefore, the need {o balance the benefits of production of necessary and
material evider e betfore the court, on one hand against the promotion of
marital harman - and the arshness of compelling a wife 1o testify against her
hushand on tha other hand,  While the society shou'd be interasfed in
ughoiding the institution of marriages and recognising the priverny of marital
rerationship, this sqoule not be at the sxpense of Sc-éiety’s interast in
prosecutirg and convicting oflanders. The mechanical aparoach of Section
181{2) of the evidence Act, which results ingeneral incompstence of spouses
should be jeitisoned and be replaced by powers bieing invested in the courts
<G palance individua! and society's intsrssl,

Section 181(2) is wida cnongh to rendarthe wife or hisiand ofthe accused
persan a competont and corpellatle winess for lhe defence. Whatis roguired
of the accused who desires the evicence of hiz or herspouse, is an application
ta the court for the spouse o ha calied as a withess for the defence. The
accused has a right to call or 1ot to call his or her spouse as g wilness.
Where he in exercise af the [ight hz dacides rot to all his spouse, his failuqe
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not to call nis spouse shall rotl oe made the subject of adverss caommant Dy
the presecutions™

THE ACCUSED AS A PROSECUTION WITNESS

Section 750 of the Evicenca Adt nrovides:
“Subject fo the provisionz of thiz parl in criminal casos fhro
accused person, arnd his or her wife cfishand and oy person

jointiy charged with bim and itied atthe cama tirs 18 comneateril
o tesiify”

By virtue of the above provision. the accused persen is g cumpetent
witness for the prosscution. as well as for the defence. Since the accused
person. is unlikely. to testily agairst himself his competance as a arosecution
wilness, can only arise where there are more than one accused persons. o
such si‘uatior, the parficular accused testities against co-aceused PEFSanS;.
It is however nocessary that the ancused (fumead prosecuicn withezs) should
have pleaden guilty ant pessibly convisted or has bean acquticd or a nole
nrosaque has bee entered in b's favour.

In the case of Umnale & Others v/, 5.8 3 The appallanis were charged
with stealing. One of them pleaded guilty and was convicled bat poor to
being sentences he teslified againstthe appellanis as a prosecution witness
i was held that he competently tasfiied. The court reasoned as foliows:
e have na doubt that at the fime h2 gave his evidence he was not on tial,
when he pleaded guity he was canvicted on his own piea; there was no
icse 1o be tried. (He) was not being jointly fried with the appzllants and he
was therefors o competent witness for the prosecution.”

Although it is petter to sentence the accused wio has pleaded guily,
ithus avaiding hops of lighler sentence] when teshfying, the absence of a
sentence. does Not deprive @ GUMVISIEa PEE0n Of SOiMpEienca ia teslily against
co-nocused. ®* Where twa or maere persons ate jontly chargad, but an arder
for separaw riatis mads one ctthemmay {lexl Ty against the othsr, atrough
the witness has not been tisd, asquisied or pleaded gu ity Similarly a vitness
who is not or trial in a case but fases a different trial for other related ofences
is @ campetent witnzss aganst he person standing trigf¥,

ttis also nossible for an accused person, to indirectly give evidence against
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aco-accused person. Thus, in g joint trial, one accused person in the DrOCess
of defending himself may give incriminating evidence against co-accused
person. Such incriminating evidence may be the basis for convicting of the
incriminated accused.

THE ACCUSED AS DEFENCE WITNESS

A presumption of innocence exists in favour of all accused persong !
Accused parsons under our accusatordal process, also have the right to silence
before and even during trial. it matters not, that such silence is cansistent
with guilt. There are statulery? and constitutional?® provisions, peinting to
the direction, that no person who is tried for a crirminal offence shall be
compellad to give evidence al his trial, Section 160 of the Act declares an
accused as a competent witness at every stage of the proceedings. However.
the accused remains a non-compeliable witness, in the sense that he must
not be cafled as a witness, except on his own application and where he
refuses to do so, his failure to {estify cannat be made the subject of any
adverse camr ent by the prosecution.

Al the e.d of the prosecutions ¢ase, three aptions are availahie o the
accused. First, the accused may make statement from the dack without
being swomn. In such situation, he wili not be liable 1o cross-examination.
The accused may testify from the witness box. In which case, he wil be
sworn and consequently liable to be cross-examined. Finally, the accused in
the exercise of his statutory and constitutional right 1o silerce may refuse to
say anything beyond his plea of not guilty. Notwithstanding these options,
the burden of proving the guilt of ithe accused beyond reasonable doubt is
primarily that of the: prosecution. It at the end of the case, the prosecution
faile to prove its case beyond reasonable doubt, the accused is entitled to an
acqguistal ™

s evident tha: the accused though competent, is a non-compeilable
witness. ltis also evident that our criminal procsss over protects the accused
by allcwing him o remain siizat even when silence is consistent with guilt. It
suffices to state that "... both the erucated, the elites and “professional
criminals have been aware of these procedural rights and will be ready to
demand it any time. The sophisty of English Common Lew and Ammerican
Commor Law can hardly be expected to meet the demands of a saciety now
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piagued by ctimes, criminality and instability not common in these countries
when that rule was developed™®

ACCOMPLICE, RELATIONS AND VICTIMS
An accomplice, who invariably, s a participant in or party o a crime, is
definitely & competent witness. Section 178(1} of the Evidence Act slates:

“An accomplice shall be a compelernt witness against on
accused person, and a conviction s not Megal merely because
i proceeds Upon the uncorroborated lestimony of an
accomplice...”

The net effect of the above provision is that the fact of a witness being an
accornplice (who ought 1o have been charged along with the accused, as a
party to the crime) dees not depriva that witness of competence to testify,
either as a prosecution or as s defence witness. However, where the only
incriminating evidence againstthe accused, 1s that of an accomplice, the trial
court shouid sandeavour not to convict without either corroborative evidence
or statutory warning. The point to note is that the competence of the
accomplice = one thing. carroboration of his evidence, is an entirely different
issLa.

The victim of an offence as well as his relations are competent withessas.
As a matter of fact, authority exists?” for the proposition that in a case of
rape, the person ravished is a competant witness and her evidencs is vital in
deciding the most important element in the case, namely, whether sexual
intercourse was by force and without her consent.  With respect to the
evidence of relatives of victims of offences, the Law is that such relatives are
competent prosacution witnesses especially when they are gjthar eyve
witnesses o or co-victims of the crime**  Similarly, relations of the accused
are compatent witnesses for the prosecution ard the defence.,

CIVIL CASES

Parties To Civil Suits And Their Spouses
By virtue ot Section 168 of the Eviderce Act, in all civil proceedings, the
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parties {o a suit and the hushand or wife of any of them are competent
witnesses. A party is competent to give evidence not only upon his own
application, but also upon that of his opponent*®. it is immaterial to his
competence that a subpoena has not been issued, However, where a parly
it served with a subpoena he becomes a compellable witness??. A careful
analysis of judicial interpretation of the relevant provisions of the Evidence
Act, shows that a defendant wha has hean served with a subpoeana, is boih
a competent and compellable witness for the plaintiff* . Plaintiff is also a
competent compeliable witness at the instance of a defendant.

In proceedings instituted in consequence of adultary. parties to such
procesdings, their husbhands, and wives are competent witnesses. Section
163 of the Evidence Act however provides, that no witness, in any such
procesdings whether 2 party or not. is liable to be asked or bound to answer
any question fending to shaw that he or she has been guilty of adultery unless
he or she had already given evidence in the same proceedings in dispraof of
the alleged adultery. The Matrimonial Causes Act® ? has modified the above
provigion, such that either party to a marmiage is competent, but non
compellable to testify that parties tc the marriage did not have sexus
relationship with each other at any particutar time.

NON-COMPELLABILITY OF CERTAIN PERSONS/OFFICERS

Thera are instances wherg a person or an officer is aithar a competent
bt nan-compellable witness or is absolutely an incompatent and non-
campelable witness. The President and the Vice President, State Governors
and their deputies are competent but non-cormpellable witnesses duning their
tenure of offices. This is because of the constifutioral provisions to the effect:
"no process of any court requiring or compelling the appearance of such a
person holkding the office of President ar Vice President. Governor or Deputy
Sovarnar shall be applied for or issued. " The same constitution alsa clothes
the holders of thass offices with immunity from criminal and civil suits in their
nersenat capacities while in office. The non-compallabilty of these office
haiders is limited to the tenure of their offices.  As soon as they cease to be
in cffice, thay become compeilable witnesses even in respect of causes of
action, which accrued befers, during or after the tenure of their offices. The
above sonstituticnal protection is for the person of the office halder. Such a
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person can conpetently lestify as a witness if he decides to waive the
immunity, Furthermore, the constitution allows such office holders to be susd
in their offical capaciies™*

DIPLOMATIC AGENTS

By virtus of the Diplematic Immunities and Privileges Act, every foreign
envoy and every consular officer, members of their families, membars of
their official or domestic staff and members of the families of their official
staff are accorded immunity fram suits and iegal processes® . Similarly, High
Commissioners from Commonwealth countries their officiate and famiiies™®
as well representatives of recognised international organisations are immiune
from suits and iegal processes.™ The provisions of the Diplomatic Immunities
and Privileges Act provides a shigid 1o th2se persons against heing campelled
10 testify.”” They are however competent withesses inthe evant of a decision
10 waive the immunity afforded them under the Act®®.

LEGAL PRACTITIONERS

There are provis:ans cealing with disclasure of professional communication
between a counsel and his client."® But as rightly ochserved: "There is no
direct provigion in the Evidence Act to debar counsel appearing in a case
from giving evidence in it and this must be governed by rdles of common
sense and the etiguetie of the profession™@

Ceneraly, a counsel is not at liberty to give evidence in a cass which he
appears as counsel. As a matter of fact, it i3 irregular for & counssl 1o put
himeelfir a position where he s likaly to be cross-examined or bain any way
personally involved in the dispute bafora the court.

In ldowy v Adekoya® counselwho had acted for the defendant throughout
the procesdings had at a certan stage given matzrial evidence on behalf of
his client. Hwas held that this was not only contrary to the practice of the
court but was a sufficient irreqularizy, which rendered the whole trial a nuliity.
For the same reason, it is irreguiar for a coungei fo depose o conténtious
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affidavittZ, Such counsed risks the possibility of being cross exarmined inthe
event of the court deciding to resolve conflicte in affidavits through oral
evidence. Dignity Teguires a counsel who ig aware that he is likely to be
called as witness to cease adling as counse!®”

The zbove rule is inapplicable to nan-contentious iasuss. in which a
caunsel is for example sxpected to give farmal evidence such as tendering
court receints, and processes of court filad or received by him.

There is no dotibting the fact thata counsel, cannet testify as a witness 1o
the opposing party. This is clearly contrary to the ethics of the legal profession.
It is imrnaterial that counsel doss not eventually appear in court for the party
who briefed Fim. Once he has been brisfed he automatically loses his
competence to testfy far the adverse party.
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